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I. PARTIES 

 
1. The Appellant, Joshua Cassidy has been a member of Canada’s National Para-
lympic Team for the past eleven years.  He has been a Commonwealth Games, 
ParaPanAm Games and World Championships medalist.   He competes in the T54 
1500 metre and the T54 Marathon events. 
 
2. The Respondent, Athletics Canada is the sport governing body for track and field 
in Canada. 
 
3. The Affected Athlete, Jessica Frotten is a Para athlete who was a finalist at the 
2015 and 2017 World Championships.  She was ranked 11th in the T53 100 metre and 
9th in both the T53 400 metre and T53 800 metre events.  She has been a carded ath-
lete for the past three years and was recently named to the 2018 Commonwealth 
Games Team. 
 
 
II. JURISDICTION 

 
 
4. This Appeal has been brought to the Athletics Canada Commissioner’s Office 
pursuant to regulations found in the Athletics Canada Commissioner’s Office Terms of 
Reference.  Those terms of reference state that the Commissioner’s Office is empow-
ered to resolve appeals of carding (Athlete Assistance Program funding) decisions in 
any manner.  The time required for the submission of appeals is 14 days following the 
announcement of the carding decision. 
 
5. Section 7 of the Athletics Canada 2017-2018 Athlete Assistance Program (AAP) 
Policy Paralympic Stream states that: 
 

Athletes who are not nominated for carding may appeal, which will be heard in 
accordance with AC’s Procedures for Carding outlined in Rule 140 - Commis-
sioner’s Office - Terms of Reference of AC’s Rules and Bylaws.  Appeals are re-
stricted to those athletes who were eligible to be considered for carding by virtue 
of meeting the requirements set out in Section 2, and who fulfilled any additional 
requirements for the different categories of cards as specified in Appendix 1. 

 
6. The carding decisions were announced on November 30, 2017.  The Appellant 
was notified on December 8, 2017 by Athletics Canada wheelchair event coach Rick 
Reelie that he was not going to be nominated for the 2017-2018 Carding cycle.  On De-
cember 11th, the Appellant contacted the Commissioner’s Office and indicated his in-
tent to submit an appeal.  The formal appeal was filed on December 19, 2017. In light of 
the fact that the Appellant notified the Commissioner’s Office of his intent to appeal the 
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carding decision within three days of his being advised of that decision, and filed his Ap-
peal eight days later, this Office has determined that Mr. Cassidy’s appeal was filed in a 
timely manner. 
 
7.  The Commissioner’s Office has determined that the Appellant was eligible to be 
considered for carding nomination as set out in Section 2 of Athletic Canada’s AAP Pol-
icy.  Section 6.2 of Sport Canada’s Athlete Assistance Program Policies and Proce-
dures also grants a previously carded athlete a right of appeal. Mr. Cassidy is therefore 
eligible to submit an appeal as his appeal was filed in compliance with the rules.   
 
 
 
III. FACTUAL BACKGROUND 

 
 
8. Extensive written submissions were provided by all parties and it was determined 
in consultation with the parties that a hearing on the documentary evidence alone would 
be the most efficient way to deal with this appeal.  Below is a summary of the relevant 
facts and allegations based on the parties written submissions.  Additional facts and al-
legations found in the parties’ written submissions may be set out where relevant, in 
connection with the legal discussion that follows.  While the Commissioner has consid-
ered all the facts, allegations, legal arguments and evidence submitted by the parties in 
the present proceedings, I refer in this Award only to the submissions and evidence I 
considered necessary to explain my reasoning. 
 
 

9. Mr. Cassidy learned that he had not been nominated for carding during a conver-
sation with National Team Wheelchair Event Coach, Rick Reelie on November 30, 
2017.  It is not clear whether he received written notice of the decision with reasons 
prior to the release of Athletics Canada’s response to his appeal on January 30, 2018.  
As a previously carded athlete, the Appellant was entitled to receive written notice from 
Athletics Canada that he had not been re-nominated for carding as stated in the Sport 
Canada AAP policy.   
  
 
10. Nominations for carding were made by Athletics Canada using a multi-step  
process listed under Section 5 of the 2017-2018 Athlete Assistance Program (AAP)  
Policy Paralympic Stream.  The Carding Process is reproduced below. 
 
 
Nomination to Sport Canada 
 
In November of 2017, the NTC will review eligible athletes, and select athletes to be 
nominated for carding. The NTC will consider athletes by proceeding through the follow-
ing seven steps in sequential order until either the funds are exhausted, or there are no 
remaining athletes for consideration: 
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Step 1 
•  Athletes who won an individual Gold medal at the 2017 World Para Athletics Champi-

onships in London in an event as per the 2020 Paralympic Games program will be se-
lected. 

 
 Step 2 
 
• Athletes who won a medal in an individual and/or Relay event at the 2017 World Para 

Athletics Championships in London in an event as per the 2020 Paralympic Games 
program will be selected; or 
• Current SR1 athletes will be selected provided they adhere to an approved training 

plan. 
 
Step 3 
 
• Athletes who are ranked in the IPC Top 12 (and top 1⁄2 of the field) in an individual 

event in 2017, or who finish in the Top 12 (and top 1⁄2 of the field) in an individual 
event at the World Para Athletics Championships in 2017 in an event as per the 2020 
Paralympic Games program, and who have a minimum proximity score of 85% will be 
selected. 

 
Step 4 
 
• Athletes currently carded at the Senior levels applying for a Medical Card will be con-

sidered at the sole discretion of the NTC based on details of the diagnosis and prog-
nosis, the documentation provided, the quality of the athlete’s rehabilitation and train-
ing plan, and the advice of medical experts. 

 
Step 5 
 
• Athletes currently carded at the Development level applying for a Medical Card will be 

considered at the sole discretion of the NTC based on details of the diagnosis and 
prognosis, the documentation provided, the quality of the athlete’s rehabilitation and 
training plan, and the advice of medical experts. 

 
Step 6 
 
• Athletes eligible for Development Cards ranked in the IPC Top 16 (and top 1⁄2 of the 

field) in an individual event in 2017 in an event as per the 2020 Paralympic Games 
program will be considered for nomination by the NTC. 

 
  Athletes who the NTC believe demonstrate potential to win a medal in an 
individual event at future World Para Athletics Championships and/or Paralympic 
Games will be selected in priority order using the ranking system outlined below 
which identify an athlete’s potential to win a medal at the 2020 Paralympic 
Games and/or 2019 or 2021 World Para Athletics Championships. 
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Step 7 
 
• Any remaining athletes ranked in the IPC Top 20 (and top 1⁄2 of the field) in an individ-

ual event in 2017 in an event as per the 2020 Paralympic Games program who have 
not been nominated through any of the above 6 steps will be considered for nomina-
tion by the NTC. 

 
 Athletes who the NTC believe demonstrate potential to win a medal in an 
individual event at future World Para Athletics Championships and/or Paralympic 
Games will be selected in priority order using the ranking system outlined below 
which identify an athlete’s potential to win a medal at the 2020 Paralympic 
Games and/or 2019 or 2021 World Para Athletics Championships. 

 
 
 
 
 
RANKING WITHIN STEPS 6 and 7 

 

Within steps 6 and 7, athletes will be ranked by the NTC in priority order based on an 
athlete’s proximity to the 2017 IPC 3rd ranked athlete’s performance as of September 
30th, 2017. In order to account for differences in event performance measures,  
a proximity score will be calculated as such: 
 
• All performances will be standardized using the 2017 IPC World Para Athletics Points 

Scores Calculator [found here: https://www.paralympic.org/athletics/events/rules-and-
regulations] 
• Athletes will be scored based on the event contested at the Paralympic Games (in-

cluding those in Combined Classes being scored based on the Combined Class rank-
ings and performances) 
• The 2017 IPC 3rd ranked athlete’s performance as of September 30th, 2017 will also 

be scored using the 2017 IPC World Para Athletics Points Scores Calculator. 
• The percentage of the athlete’s standardized seasonal best points as compared to the 

IPC 3rd ranked athlete’s points will stand as their proximity score. 
• Athletes will then be ranked in order of their proximity score. 
 
 
11. The Appellant applied for carding in the SR category for the Marathon event, 
prior to the application deadline of September 30, 2017.  In support of his application he 
entered his season best performance which came in the Boston Marathon, where he 
recorded a time of 1:26.03.  This performance ranked Mr. Cassidy 11th on the IPC 
World Rankings List in the Men’s Marathon T54 event. 
 
12. The Appellant’s 1:26:03 performance took place in a competition (Boston Mara-
thon) that Athletics Canada does not consider an eligible race for qualification because 
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the separation for Boston does not meet the 50% rule, and it is known as a downhill 
course.  In fact, 13 of the top 14 Men’s Marathon T54 times on the IPC Official World 
Rankings were from the Boston Marathon. Mr. Cassidy’s subsequent personal best per-
formances in the marathon, and his performances in his track events did not rank him 
high enough to meet the required criteria for SR carding, and AAP Funding selection. 
 
13. The Appellant was injured at the beginning of May, 2017.  He filed an injury re-
port on the Athletics Canada portal.  On May 17, 2017 he commenced treatment at the 
Athletics Canada Hub in Guelph, Ontario towards rehabilitating his injury.  On May 21, 
2017 he withdrew from the Swiss Racing Series due to his injury.  Mr. Cassidy had tar-
geted the Swiss Racing Series as his best opportunity to achieve season best times. 
On June 5, 2017, the Appellant was informed by Athletics Canada that if he was sent to 
the World Championships and was unable to perform due to his pre-existing injury, he 
would be required to reimburse Athletics Canada for the costs of his trip. 
 
 
14. The Appellant was also notified by Athletics Canada that if he intended to com-
pete at the World Championships he would need to complete a ‘performance test’ im-
mediately.   On June 7, 2017 Mr. Cassidy informed Athletics Canada that he was not in 
a position to immediately conduct a ‘performance test’ and that he would not be able to 
afford to reimburse Athletics Canada if the pre-existing injury prevented him from com-
peting.  He therefore decided to withdraw from World Championships consideration and 
to focus instead on his rehabilitation. 
 
 
15. Mr. Cassidy’s injury kept him out of competition until early July.  He competed in 
the Peachtree Road Race on July 4, 2017 and the National Championships on July 5, 
2017. 
 
16. The Appellant was one of the athletes discussed during the National Team Com-
mittee (NTC) meeting held to consider which athletes would be nominated for carding 
during the next cycle.  The ineligibility of the Boston Marathon results was discussed 
along with Mr. Cassidy’s injury status and his eligibility for an Injury Card since his per-
formances did not reach the level required for Senior Card consideration.  The NTC ulti-
mately determined that the Appellant did not qualify for carding status based on perfor-
mance and having not applied for a Medical Card, was therefore ineligible to receive 
one.   
 
 
 

IV. ISSUES 

 
17. The Appellant acknowledged in his appeal submissions that he was not eligible 
for a Senior Card based on the published Carding Criteria.  Therefore the focus of this 
decision will be on the eligibility for a medical card.  Within that consideration, the Appel-
lant has raised two other issues that should be responded to.  The first issue raised by 
the Appellant is that Athletics Canada made errors in establishing the carding criteria, in 
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establishing the Qualifying Period for the Marathon and in establishing the application 
deadline.  The second issue raised by the Appellant is that Athletics Canada failed to 
communicate to him that he should consider applying for a medical card even when 
they were aware that he had lost two months of training and competition due to injury.  
 
  

V. APPELLANT SUBMISSIONS 

 
18. On the first issue the Appellant argues that if the qualifying period to submit mar-
athon performances began on November 1, 2016 it was logical for him to assume that 
the qualifying performance period would end on October 31, 2017.  He states that 
it was only after searching through the AAP Application Form itself that he discovered 
small print stating that the marathon qualifying period for 2017 ends October 22, 2017. 
The Appellant further submits that omitting 9 days of the year denies Canadian athletes 
a fair opportunity to record season best performances for carding nomination since it 
would exclude the Oita Marathon which was scheduled for October 29, 2017.  Mr. Cas-
sidy concludes this point by submitting that had the deadline for AAP submissions fallen 
after the qualifying period, he would have realized the critical need to apply for a medi-
cal card. 
 
19. The Appellant’s submissions on the second issue are that no one from  
Athletics Canada communicated with him about his need to seek a medical card.  He 
maintains that since he was in constant communication with Athletics Canada concern-
ing his injury situation and the status of his rehabilitation, they would have been well 
aware of his potential requirement for a medical card, but did nothing to assist him in 
this regard. 
 
20. The Appellant also submitted that the Minutes of the NTC meeting reflect some 
misinformation about whether or not he competed during his injury hiatus and ex-
pressed a concern about whether the Wheelchair Event coach was in a conflict of inter-
est when he took part in the NTC meeting given the fact that he coaches some of the 
athletes under consideration. 
 
21. The Appellant submits that he met all the criteria necessary for a Medical Card 
and is now back to full health with potential to be a medallist in international competi-
tions but that he cannot do so without the financial aid that he has received for the past 
12 years as a carded athlete.    
 
 
 
VI RESPONDENT SUBMISSIONS 

 
 
22. The Respondent, Athletics Canada focused their arguments on the Appellant’s 
Medical Card submissions since they agree with him that he was not eligible for a Sen-
ior Card based on the published Carding Criteria.  The Respondent submits that Mr. 
Cassidy’s situation was discussed during the carding selection meeting, however it was 
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decided that since he did not apply for a medical card, the NTC could not in good con-
science nominate him for one.   
 
23. The Respondent adds that had Mr. Cassidy been awarded a medical card when 
he did not apply for one, it would have called into question the legitimacy of the selec-
tion process.  The Respondent contends that Mr. Cassidy was treated fairly and that the 
NTC correctly applied the published AAP Selection Criteria.   
 
24. The Respondent notes that Mr. Cassidy’s goal for the season was to perform in 
the Marathon and secure a high performance standard in that event and that he raced 
in five of the top Marathons with the top athletes while healthy in order to reach that goal 
which was regrettably not achieved.  
 
25. With regard to the track competitions, the Respondent adds that Mr. Cassidy had 
other track meet options available to him in order to attain performance standards but 
he chose to commit to only one, the Swiss events and his injury prevented him from 
competing at that time.   
 
26. The Respondent also maintains that the Appellant’s request for a Medical Card 
came after applying and being denied SR carding and was based on the fact that he 
could not compete due to injury at the one track meet (Swiss) throughout the season, 
although his focus had been on Marathons and not on Track meets.   
 
 
 
VII AFFECTED ATHLETE SUBMISSIONS 

 
 
27. The Affected Athlete submits that Athletics Canada correctly followed the pub-
lished AAP Selection Criteria, and though it is unfortunate that Mr. Cassidy has not 
been considered for a medical card, fairness and the integrity of the process dictate that 
his appeal be denied.  
 
28. The Affected Athlete also submits that if the Appellant was unfamiliar with the 
process as he states, he could have accepted the invitation contained on the AAP 
online application form that states “Should you have any questions please email card-

ing@athletics.ca".  Ms. Frotten adds that to place the burden on Athletics Canada to 
reach out to an athlete in these circumstances would be unfair and would undermine the 
integrity of the selection process as well as potentially prejudicing some athletes.  
 
29. The Affected Athlete further submits that correctly using the discretion afforded to 
them under the published criteria, the NTC presumably decided that they would not con-
sider any athletes for a medical card who had not applied for one.  In the alternative, 
says Ms. Frotten, Athletics Canada would have had to by default, consider every athlete 
who applied for some other form of carding (Senior, Developmental, NCAA), but was 
unfortunately injured throughout the season, for a medical card.  The Affected Athlete 

mailto:carding@athletics.ca
mailto:carding@athletics.ca
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submits that to do so would be unfair to those athletes who specifically applied for a 
medical card and who followed the published selection criteria.   
 
30. The Affected Athlete notes that considering injured athletes for medical cards is 
not the default position; for if it were so, it would completely eliminate the purpose of 
having a distinct category for it.   
 
31. Another submission made by the Affected Athlete is that the carding criteria is  
information published by Athletics Canada.  It was the information that they shared with 
Sport Canada for review as they are required to do.  This information, adds Ms. Frotten, 
would presumably be relied upon by other applicants in determining their eligibility to be 
nominated for carding.   
 
 

VIII ANALYSIS 

 
 

32. Dealing with the first argument raised by the Appellant that he was forced to sub-
mit an AAP application and choose a card before the qualifying period was finished due 
to errors by Athletics Canada in setting out the criteria,  I find no merit in this argument.  
The AAP Application Form clearly shows a start date and end date just above the box 
for event discipline.  The start date for the Marathon event is November 1, 2016 and the 
end date for that event was October 22, 2017, just nine days short of a year.  Whereas, 
the qualifying window for all other events was January 1, 2017 to September 30, 2017.  
There is no apparent unfairness to Marathon competitors when they are given a qualify-
ing window 83 days longer than for other events.  The fact that the Oita Marathon occa-
sionally falls outside of the October 22nd window applies to everyone with equal effect.  
As the Affected Athlete notes, there are also years in which the Oita Marathon is sched-
uled in November. 
 
33. The September 30th cut off date for the submission of carding applications is not 
an arbitrary date chosen by Athletics Canada.  They are required to meet with Sport 
Canada officials to review the carding criteria and the list of athletes being nominated.  
That meeting logically has to take place after the applications have been received and 
the meeting with the NTC to deliberate over the carding decisions.   
 
34. The question about whether a world record performance at the Oita Marathon 
would not have been considered for carding purposes is purely speculative since the 
race in question was cancelled due to severe weather and as Athletics Canada has 
submitted, there were many other opportunities to achieve a qualifying performance 
during the year.  It should also be noted that the final carding list was not published until 
November 30th.   
 
35. With regard to the second issue, I find no merit in the argument that Athletics 
Canada has any duty to keep athletes informed about their eligibility for a particular 
card.  The criteria for AAP assistance was published on March 31, 2017, six months be-
fore the application deadline.   I do find that Mr. Cassidy was injured for two months of 
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that period from May to July, but on the evidence before me, he was able to return to 
competition in early July, 2017 and declared himself 100% fit at some point during that 
month.  There were a number of competitive opportunities remaining in the season be-
tween July 4th and the end of the qualifying period.  In fact his best qualifying perfor-
mance was at the Chicago Marathon on October 8, 2017.  It would place an unfair and 
unrealistic burden on Athletics Canada to have to inform athletes that if they have lost 
some time to injury during the season, they could consider applying for a Medical Card. 
 
36. With regard to the Appellant’s suggestion that a member of the NTC might have 
been in a conflict of interest concerning his eligibility for a medical card, I refer to Athlet-
ics Canada’s 2017-2018 AAP Policy which states on Page 4: 
 

All NTC members will participate in this process unless a NTC member has a 
conflict of interest, or a perceived conflict of interest, in relation to any athlete be-
ing considered, in which case he or she must declare the conflict.  The Chair of 
the NTC will decide if that NTC member can participate in the deliberations of the 
NTC in relation to that particular athlete.   
 

 
37. The Minutes of the NTC Carding Selection Meeting indicate that Ingrid Ruys and 
Rick Reelie declared conflicts with regard to Step 3 of the Carding vote and did not take 
part.  When the deliberations moved on to the Medical Section, Steps 4 and 5, there 
would be nothing preventing Mr. Reelie from taking part in the discussion.  The vote had 
already been held concerning the athletes he coached. 
 
38. Mr. Cassidy’s eligibility for a Medical Card was discussed during the NTC meet-
ing.  There apparently was some misinformation communicated during the meeting 
about whether or not the Appellant had competed while recovering from his injury.  I find 
on the evidence before me that he did not compete from early May until July 3, 2017.   I 
also find that Mr. Cassidy did not go ahead with a performance readiness test because 
he was still recovering from his injury and did not want to risk further injury or delay his 
rehabilitation.    
 
39. The NTC meeting minutes also appear to indicate that the final decision concern-
ing the Appellant was made on the basis that he had not applied for an injury card and 
had only applied for a Senior Card or Standard Card, for which he did not have a quali-
fying performance.  He was deemed ineligible for nomination for a Medical Card since 
he had not applied for one.  

 

40. In the matter before me, the National Team Committee made their selections 
based on the 2017-2018 Athlete Assistance Program Policy Paralympic Stream criteria.  
This criteria was published on March 31, 2017.   In recognition of the fact that there are 
simply not enough funding cards to be given out to all the deserving athletes who might 
apply, the NTC has demonstrated scrupulous adherence to the criteria contained in the 
policy in the face of what would undoubtedly be very difficult decisions.   
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41. Athletics Canada has maintained that in so doing they have followed a process 
that was fair to all athletes and which respected the integrity of the program.    The case 
law is clear that deference should be given to decision makers in the exercise of their 
discretion when they have acted reasonably.  The Athletics Canada online application 
form asks which card are you applying for and lists four options, a Senior Card, a Devel-
opment Card, a Medical/Injury Card, or an NCAA Card.  The form suggests that one 
choice is to be made and the Appellant ticked off “Senior Card”.   
 
42. Appendix 1 of the AAP Policy Paralympic Stream document lists the various cat-
egories of Cards and the eligibility requirements for each one.  This was the information 
published by them.  It was the information that they shared with Sport Canada for re-
view as they are required to do. This was information easily accessible by the Appellant 
prior to submitting his application for carding.   Equally as important is the fact that this 
information would presumably be relied upon by other applicants in determining their eli-
gibility to be nominated for carding. 
 
43. It also bears repeating that a request for a Medical Card “does not guarantee 
nomination”.  Nomination for a Medical Card is at the sole discretion of the NTC based 
on a number of factors listed in Appendix 1 of the AAP document.  
 
44. The result will be a very unsatisfactory one for an athlete who has received card-
ing support over the previous twelve years.  But one must bear in mind that other ath-
letes who had part of their seasons disrupted due to injury or illness, might also have 
applied for one of the other types of carding only to be told that they did not make the 
final cut.   
 
45. For these reasons, I find no basis to interfere with the decision of the Athletics 
Canada National Team Committee not to nominate Joshua Cassidy for AAP funding for 
the 2017-2018 cycle.   
 
46. I would remind Athletics Canada that as a previously carded athlete, Mr. Cassidy 
is entitled to be advised of the opportunities available to him such as National Team 
program activities (camps, competitions, etc.) or AAP retirement support.  As I under-
stand it, pursuant to Sport Canada’s Athlete Assistance Program Policies and Proce-
dures, Athletics Canada is also required to notify Sport Canada of the result of this ap-
peal and make any appropriate recommendations to that body. 
 
47. I direct therefore that a copy of this decision be forwarded to Sport Canada by 
the appropriate Athletics Canada official.   
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IX DECISION 
 
 
48. The Appeal filed by Joshua Cassidy is hereby dismissed for the reasons given 
above. 
 
I thank all parties for their considerable assistance in this matter. 
 
 
 
Dated at Ottawa, Ontario, this 8th day of March, 2018. 
 
 
Hugh Fraser 

 
Athletics Canada Commissioner  
 
 
 
  

 
 
 
 
 
 
 
 

  
 
 
 
 


