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I. PARTIES 
 

1. The Claimant, Jessica Furlan is a 3000 m steeple chase runner who has repre-
sented Canada at a number of international competitions including:  
 

i. 2006 – Qualified for World Junior Championships  
ii. 2007 – World Cross Country (Mombasa, Kenya), World Youth 

Championships (Ostrava, Czech Republic) 
iii. 2008 – World Junior Championships (Bydgoszcz, Poland) 
iv. 2009 – Pan Am Juniors (Port of Spain, Trinidad and Tobago) 
v. 2012 – NACAC U23 (Irapuato, Mexico) 
vi. 2013 – World University Games/FISU (Kazan, Russia), Franco-

phone Games (Nice, France) 
vii. 2014 - Continental Cup (Marrakech, Morocco) 

 
2. Jessica sustained an injury and did not compete for several years. 

 
3. Jessica has received funding through the predecessor to the CAPP (Enhanced 
Funding: 2015/16 – D Level; 2016/17 – Tier 3; and, 2017/18 – Tier 3) and carding 
through Sport Canada (2014/15 – C-1 senior card; and 2015/16 – Senior Injury card) 
 
4. The Respondent, Athletics Canada is the national governing body for athletics, 
cross-country and road running in Canada.  It is a not-for-profit Corporation incorporated 
pursuant to the Canada Not-for-Profit Corporations Act, S.C. 2009.  Pursuant to Athlet-
ics Canada’s Bylaws, the Board of Directors appoints Committees as necessary for the 
management of the Corporation’s affairs.  Athletics Canada created a policy entitled 
“Athletics Canada CAPP Selection Policy 2018/2019” (the policy), and in Section 3 of 
that policy has designated a selection panel and has documented a selection process. 
  
5. I am advised that there are two athletes who may be affected by my decision in 
this matter.  Spencer Allen is a pole vaulter, and Courtney Hufsmith is a 1500 m runner.  
Both of these athletes received Sport Canada Athlete Assistance Program (AAP) card-
ing in the international level.  They are last two athletes to receive funding on the AAP 
list, and should Jessica prevail in her appeal, they would be at risk of being removed 
from the list. 
 
II. JURISDICTION 
 
6. This Appeal has been brought to the Athletics Canada Commissioner’s Office 
pursuant to regulations found in the Athletics Canada Commissioner’s Office Terms of 
Reference.  Those terms of reference state that the Commissioner’s Office is empow-
ered to resolve selection appeals in any manner.   
 
7. Section 140.07 of the Athletics Canada Rules and Bylaws (2018) gives specific 
authority to deal with selection appeals, and the policy clearly indicates that the Cana-
dian Athlete Performance Pathway (CAPP) is a selection program.  The same rule also 
gives the Commissioner’s Office the power to resolve carding appeals. 
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8.  I received an email from Jessica on October 20, 2018, which contained her ap-
peal, and I allowed the appeal to move forward.   
 
9. After consulting with the three athletes concerned, I decided to hold a telephone 
hearing into the appeal on December 7, 2018.  I note that the coaches for Jessica and 
Spencer were observers on the call; but did not participate the hearing. 
 
III. FACTUAL BACKGROUND 
 
10.  CAPP is defined in the policy as: 
   

Athletics Canada (AC) runs a high-performance program whose purpose 
is: To systematically guide and support Canadian athletes along a sustain-
able pathway to Olympic and Paralympic medals.  
 
A key part of the program is to identify and support named athletes who 
have the potential to contribute directly to our Olympic & Paralympic suc-
cess. These athletes are supported through Athletics Canada’s Canadian 
Athlete Performance Pathway (CAPP) program. 

 
11.  AAP is defined as: 
    

Sport Canada’s (SC’s) Athlete Assistance Program (AAP) is a sport-fund-
ing program that contributes to an athlete’s pursuit of excellence. 
AAP support seeks to relieve some of the financial pressures associated 
with preparing for and participating in international sport and assists high-
performance Canadian athletes to combine their sport and academic or 
working careers while training intensively in pursuit of world-class perfor-
mances. 

 
12. AAP is commonly referred to as “carding”.   
 
13.  Sections 8 and 9 of the policy outline the eligibility requirements to receive AAP 
carding.  This includes 8.1.4.b which states:  
   

To be eligible to be considered for support through the AAP, an athlete 
must: … b) Be eligible for the CAPP program (see section 9).  

 
14. In order to be eligible for the Sport Canada Athlete Assistance Program (AAP or 
carding) an athlete must be eligible for, but does not necessarily need to receive, selec-
tion in the CAPP.  Thus, all athletes who wish to receive carding must be eligible for 
CAPP. 
 
15.  Jessica had made an appeal which essentially has two parts.  First, she is ap-
pealing the fact that she was not placed on the CAPP eligibility list in September, and in 
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consequence of not being on the eligibility list, she is appealing the carding decision.  In 
terms of procedure I will first deal with the eligibility list matter, and if Jessica prevails in 
that appeal, I will consider the carding appeal.  In consequence of the possibility of the 
latter appeal, Athletics Canada has identified Courtney and Spencer as affected ath-
letes. 
 
16. Jessica’s email of October 20 states in part: 
 

I was made ineligible to be considered for AAP carding on the basis that I 
was not eligible to be considered for CAPP funding, and I think leaving me 
off the CAPP eligibility consideration list was in error. My end goal is to ap-
peal the AAP Carding based on that fact. 

 
17. Athletics Canada Rule 140.07.7 states: 
   

Affected parties will be provided with the appeal and the response and will 
be offered the opportunity to submit a response that will be shared with 
the other parties.  

 
18. The appeal and response were circulated to all parties, and the affected athletes 
have provided their own submissions, which were shared with all parties.  All three ath-
letes and Athletics Canada provided oral submissions at the telephone hearing. 
 
19.  Jessica’s October 20th email further states: 
 

I had also sent an email to Corey Dempsey asking for clarification as to 
why I was not being considered, even though I had better performances 
and had also previously received funding in past years. Jessica Scarlato 
replied and explained that I was ineligible for CAPP because I had not met 
my appropriate CAPP standard. I do not dispute that I did not qualify to be 
considered for CAPP based on my performance, but at this point that 
wasn’t really my concern – I understood and accepted why I couldn’t be 
considered for CAPP – I just wanted to make sure that I was still eligible 
for AAP carding.   

   
  And 

 
I did not appeal the decision to be included on the CAPP list because I 
knew I didn’t qualify, and again, was only concerned about my eligibility for 
AAP funding. 
 

 
20. The relevant policy is copied hereunder, and I have numbered each of the criteria 
for clarity: 
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6.1 Overview The CAPP Transition program is intended to help athletes negoti-
ate the changes from being a very promising athlete to a major championships 
finalist in contention for medals.  
 
The World Class level is the higher level of the Transition program. Members of 
this level of the program are expected regularly to finish at least in the top half of 
the field at Podium Benchmark events…. 
 
6.2 World Class 
 
6.2.1 Able-bodied athletes:  
 
Consideration  Requirement  
Automatic Selection  1- 9th to 12th at a Podium Benchmark Event since the 

last CAPP selection.  
2- Top 12 in the Current World Rankings.  

 
Discretionary Selection  World Class Consideration Standard.  

3- Top 16 in the Current World Rankings.  
4- Top 32 and top half of the field at a Podium Bench-

mark Event since the last CAPP selection.  
5- Won an Individual medal at the following Champion-

ships since the last CAPP selection: - the Common-
wealth Games - the IAAF World Race Walking Team 
Championships (Senior, Individual medal) - the IAAF 
World Indoor Championships  

6- Considered for the Podium Program but not se-
lected.  

7- Remaining members of the previous year’s World 
Class level.  

 
IV. ISSUES 
 
21. Jessica has made two appeals.  The first is an appeal of her not being placed on 
the CAPP eligibility list.  If she prevails in that appeal then the subsequent appeal would 
be to be included in the AAP Carding list. 
 
22.  The issues that I must consider are: 
 

a) Was it correct for Athletics Canada to not place Jessica on the eligibil-
ity list for the CAPP? 

b) If Jessica were to have been placed on the CAPP eligibility list would 
she have been eligible for the AAP carding? 

 
23.  If it is the case that it was incorrect for Jessica not to have been on the eligibility 
list then it follows that I must consider her AAP carding appeal.  If, on the other hand, 
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her appeal concerning the CAPP eligibility list is dismissed no further consideration 
need be given to the AAP appeal. 
 
V. POSITIONS OF THE PARTIES 
 
 Claimant’s Submissions: 
 
24.  Jessica appealed Athletics Canada decision not to place her on the CAPP Eligi-
bility list by email on October 20th.  The key portions of her written submission are noted 
above at paragraphs 16 and 19 above. 
 
25. At the hearing Jessica succinctly summarized her submission concerning the 
AAP carding issue into three distinct arguments: 
 

1) That by virtue of having been previously had Enhanced Funding at the 
Tier 3 level, that if she had been on the eligibility list that she would have 
been considered for World Class Level AAP carding; 
 
2) That the Sport Canada carding criteria did not work in 2018, as there 
was no qualifying window, and that the Commonwealth Games had been 
left out of the original draft of Games which would be considered as a re-
quirement for funding; 
 
And  
 
3) That the Continental Cup should be considered in the list of Games or 
Championships in which participation would qualify the athlete for consid-
eration for AAP carding. 

  
Respondent’s Submissions: 

 
26. Athletics Canada, in its written and oral submissions, pointed out that having 
been a previous recipient of the Enhanced Funding Tier 3 is not an automatic guarantee 
of being carded at the AAP World Class level.  Athletics Canada confirms that Jessica 
did not receive funding under the transition program between the Enhanced Funding 
program and the 2018-2019 CAPP program.  This interim or transitional program was in 
place between March and September 2018.  Section 6.2.1 of the policy indicates that in 
order to have been eligible for funding in the September CAPP round as a “remaining 
member of the previous year’s World Class level” Jessica would necessarily have been 
a recipient of the transition program funding from March to September, which she was 
not.  Jessica did not appeal the transitional or interim CAPP program decision to the Of-
fice of the Commissioner. 
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Affected Athlete Submissions: 
 
27. Courtney explained that she is on her first year of AAP carding.  Her perfor-
mances are continually improving, and that she is a high potential athlete for future in-
ternational competitions.   She submits that she has demonstrated a more positive 
growth trend for the future than Jessica has done. 
 
28. Spencer expressed his utmost respect for Jessica as an athlete.  He outlined his 
own difficult training history and recovery.  Spencer eloquently encouraged me to en-
sure that there is a fair and consistent application of the AAP criteria. 
 
VI. ANALYSIS 
 
29. The analysis of this appeal requires a two-step process.  The first step concerns 
the development of the eligibility list for CAPP funding, and the second step concerns 
the use of the same criteria to determine the list of AAP cardings.  The criteria for both 
steps are found at 6.2.1 of the policy and are cited at paragraph 20 above. 
 
31. The criteria are divided into two distinct parts: Automatic or Discretionary selec-
tion.  The Automatic selection criteria have been numbered 1 and 2, and the Discretion-
ary criteria are numbered 3 through 7. 
 
32. Jessica did not meet either of the first two criteria which would have given her 
Automatic selection to the World Class Level: 
 

1- 9th to 12th at a Podium Benchmark Event since the last CAPP selection;  
2- Top 12 in the Current World Rankings. 

 
33. Jessica objectively did not meet the first four criteria for discretionary selection: 
 

3- Top 16 in the Current World Rankings;  
4- Top 32 and top half of the field at a Podium Benchmark Event since the last 

CAPP selection;  
5- Won an Individual medal at the following Championships since the last CAPP 
selection: - the Commonwealth Games - the IAAF World Race Walking Team 
Championships (Senior, Individual medal) - the IAAF World Indoor Champion-
ships  
6- Considered for the Podium Program but not selected.  

 
34. The only possible criteria which could apply for Jessica is “Remaining members 
of the previous year’s World Class level.”  The important question for me to deal with 
therefore becomes whether or not Jessica was a member of the previous year’s World 
Class level. 
 
35. Section 4.3 of the policy defines that Enhanced Funding Tier 3 in the previous 
funding program would be the equivalent of the World Class Level in the new CAPP 
Program. This does not guarantee that an athlete at Tier 3 would be automatically 
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placed at the World Class level, it simply defines what the equivalency would be be-
tween the programs.  During the telephone hearing Jessica indicated to me that she un-
derstood this principle. 
 
36. To have been a remaining member of the previous year’s World Class level Jes-
sica necessarily would have to have been selected as such in the spring transition or in-
terim CAPP funding.  As noted in paragraph 26, Jessica was not selected for transition 
or interim CAPP membership in March 2018, and she did not appeal that decision to the 
Commissioner’s Office. 
 
37. Based on the above analysis I find that Jessica was not a remaining member of 
the previous year’s World Class level. 
 
38.   As Jessica did not meet any of the seven criteria to be considered for world class 
funding, I find that it was appropriate for Athletics Canada not to have placed her on the 
eligibility list for CAPP funding in September 2018. 
 
VII DECISION 
 
39. For these reasons, I find it un-necessary for me to interfere with the decision of 
Athletics Canada not to place Jessica on the CAPP eligibility list in September 2018.  
 
40.  As Jessica was not eligible for CAPP funding she therefore does not meet the 
criteria to be considered for AAP funding, and it un-necessary for me to consider the 
second part of her appeal concerning AAP. 
 
41. However, it is fair for me to provide Jessica feedback on the three concerns she 
did raise in paragraph 25. The first issue she raises concerns the idea that there is an 
automatic transfer from the previous funding program to the new CAPP.  This matter 
has been discussed at length above, and it is clear that there was no automatic rollover, 
and that Jessica was aware of this. 
 
42. Her second concern is that there were no qualifying events in the six-month pe-
riod preceding the September eligibility list nominations.  I disagree.  The World Class 
level criteria specifically includes the Commonwealth Games which occurred in April 
2018 in Australia.  This was after the date of the CAPP selections made in March 2018 
during the transitional or interim CAPP.  While there had been a typographical error in 
the first published draft of the policy, the error was quickly corrected, and the policy was 
republished.  While the typographical error was unfortunate, it was simply that, a typo-
graphical error. 
 
43. I note that the IAAF World Indoor Championships were held in March 2018 and 
the IAAF Race Walk Team Championships were held in May 2018. 
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43.  Jessica’s third concern deals with the inclusion of the Continental Cup in the list 
of events for which the World Class discretionary selection should be considered.  I be-
lieve that this is a policy consideration, and that the role of the Commissioner’s Office is 
to ensure the fair application of policy, and not to create policy.  I would draw this sug-
gestion to the attention of the AC High Performance administration for future considera-
tion during the next policy revision.  This suggestion may well have already been con-
sidered and dismissed. 
 
44. However, section 6.2.1 of the policy clearly indicates that all of the criteria for the 
World Class level are to be considered in the current time context, i.e. the current world 
rankings, an event since the last CAPP selection.  The criteria do not reach back in 
time, and they are aimed at high result obtaining athletes and medalists, and not simply 
participants. 
 
45.   I wish to thank all of the parties for their prompt attention to this appeal.  I wish 
Jessica, Courtney and Spencer all the best in their athletics careers. 
 
Dated at Richmond, British Columbia this 11th day of December, 2018. 
 
Dr. Frank Fowlie 
 
Athletics Canada Commissioner  
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